United States Court of Appeals
Fifth Circuit

FILED

REVI SED AUGUST 25, 2005
August 5, 2005

IN THE UNI TED STATES COURT OF APPEALS

FOR THE FIFTH CIRCU T Charles I(?:.l Ftlilbruge [
er

No. 04-10531

UNI TED STATES OF AMERI CA
Plaintiff - Appellee
V.
Rl CHARD M CHAEL SI MKANI N

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Northern District of Texas

Before KING Chief Judge, DAVIS, Circuit Judge, and ROSENTHAL, "
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KING Chief Judge:

Def endant - Appel | ant Ri chard M chael Sinkanin appeals his
conviction for ten counts of willfully failing to collect and pay
over enploynent taxes in violation of 26 U S.C. § 7202, fifteen
counts of know ngly making and presenting false clains for refund
of enploynent taxes in violation of 18 U S.C. 88 287 and 2, and
four counts of failing to file federal inconme tax returns in

violation of 26 U S.C. 8 7203. He also appeals his sentence of

District Judge of the Southern District of Texas,
sitting by designation.
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ei ghty-four nonths inprisonnent. For the follow ng reasons, we
AFFI RM Si nkani n’ s convi ction and sentence.
| . BACKGROUND

Def endant - Appel | ant Ri chard Si nkanin owned Arrow Custom
Plastics, Inc. (“Arrow’) since its incorporation in 1982. 1In
1993, Sinkanin net with an accountant, JimKelly, who advised him
that he would need to change Arrow s accounting nethod and t hat
this change would result in an increase in Arrow s corporate
i ncone tax. Sinkanin thereafter began to question the federal
tax systems applicability to himand its validity in general.

On his 1994 and 1995 individual inconme tax returns, he nade
notations (i.e., “UCC 1-207") apparently in an attenpt to
indicate that the returns were filed under protest. He did not
file individual tax returns for the years 1996-2001.

Wth respect to the 1996 and 1997 returns, Sinkanin told
Kelly that he was not required to file returns because he did not
recei ve any incone but rather lived entirely off of his savings.
However, this statenent was fal se--Sinkanin did in fact receive a
salary from Arrow during these years, and his salary was
sufficiently high such that Sinkanin owed federal incone taxes.
On Arrow s books, Sinkanin’s salary was initially identified as
“officer salary” and then later as “renuneration,” wthout any
reference to Sinkanin being the recipient of the funds. During

t hese years, Sinkanin also received paynent fromArrow for his



personal expenses, which were booked as “repair and nmai ntenance.

In 1996, Sinkanin surrendered his Texas driver’s license,
and when st opped by the police while driving, he showed a card
styled “British West Indies International Mtor Vehicle
Qualification Card,” which he had acquired froma mail order
busi ness in Connecticut. He also mailed to the U S. Treasury
Secretary a statenent that he had expatriated hinself fromthe
United States and repatriated to the Republic of Texas. He
posted the sane statenent on Arrow s internet website, where he
al so vowed to ignore the aws of the United States.

In 1997, Sinkanin renoved his nane from Arrow s checki ng and
credit card accounts, replacing his nane with the nane of Arrow s
bookkeeper Di anne C enonds. Sinkanin told Cenonds that he did
not want his nanme to appear on docunents requiring his social
security nunber. Sinkanin then listed Cenonds as Arrow s
presi dent on various |egal docunents, although he retained
conplete de facto responsibility for the conpany’ s affairs and
continued to nake all of the decisions regarding finances and
t axes.

By May 1999, Sinkanin had becone involved with an
organi zation called W The Peopl e Foundation for Constitutional
Education (“WP”), which pronotes the view that, despite common
m sconceptions, there is actually no | aw that requires nost
Anmericans to pay incone taxes or nost conpanies to wthhold taxes
from enpl oyees’ paychecks. WP also espouses the view that the
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Si xteenth Anendnent was fraudul ently declared to have been
ratified. In accordance with these views, Sinkanin told
accountant Kelly and others that he was not required to pay taxes
and that filing returns was purely voluntary. Kelly advised
Sinkanin that filing returns was not voluntary and that Sinkanin
could get into trouble if he did not file. Sinkanin rejected
this advice, and he began to pressure Arrow s enpl oyees to attend
sem nars sponsored by WP

I n Novenber 1999, Sinkanin told Kelly that Arrow would no
| onger withhold enploynent taxes from enpl oyees’ paychecks.

Kelly counsel ed against this course of action. In response to
Simkanin’s stated intentions, Cenonds consulted with an
attorney. She was advised that she could be personally liable if
she went along with Sinkanin’s plan to stop coll ecting and payi ng
over taxes. Cenonds therefore resigned fromher position at
Arrow, and Sinkanin returned his nanme to the Arrow bank accounts
as sole signatory. He then stopped Arrow s w t hhol di ng of

federal taxes fromthe wages paid to its enpl oyees.

I n January 2000, Sinmakanin filed with the IRS fifteen clains
for tax refunds. He clainmed he was owed refunds for taxes paid
by Arrow in 1997-99 and also for the taxes collected from and
paid by, Arrow s enployees. The IRS denied all of these clains,
and Sinkanin did not seek further review

In March 2000, Kelly and Fred Taylor, a naned partner in
Kelly’s accounting firm went to Sinkanin’s office to discuss his

-4-



refusal to withhold and pay federal taxes or file returns.
Sinkanin reiterated that he had no intention of paying taxes.
Tayl or advi sed Sinkanin that he could be crimnally prosecuted
for his actions and, by letter dated March 28, 2000, term nated
Si mkanin and Arrow as clients.

On March 2, 2001, a full page advertisenent by WP appeared
in USA Today. The ad promi nently displayed the photographs of
five nen, including Sinkanin. The advertisenent stated, inter
alia, that Sinkanin and the other nen pictured had stopped
w t hhol di ng taxes fromtheir workers’ paychecks and that they
were part of a “growi ng nunber of people” who believe that:

1. There is no law that requires workers, as U S

citizens earning their noney fromdonestic conpanies, to

pay i ncome or enploynent taxes; nor to have those taxes

wi t hhel d;

2. The 16th Anendnent (the “lInconme Tax Amendnent”) was

fraudulently declared to be ratified by the Secretary of

State in 1913.

The ad concluded with a request for “donations” to WP.

On March 14, 2001, Sinkanin was advised that he was the
target of a crimnal investigation regarding his failure to file
i ndi vi dual inconme taxes since 1995 and his failure to collect and
pay over enploynent taxes since January 2000. |In July 2001,

Si nkanin was served with a grand jury subpoena that sought the

corporate records of “Arrow Custom Pl astics, Inc. I n response
to the subpoena, Sinkanin dissolved the corporation and operated

Arrow as a sole proprietorship. Despite Sinkanin's refusal to
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produce Arrow s corporate records, the governnent was able to
obtain informati on about the anmount of wages paid to Arrow s

enpl oyees fromthe Texas state agency that coll ected unenpl oynent
taxes from Arrow.

On June 19, 2003, an indictnment was returned, charging
Sinkanin with twelve counts of willfully failing to collect and
pay over federal inconme taxes and Federal |nsurance Contribution
(“FICA") taxes fromthe total taxable wages of Arrow enpl oyees in
violation of 26 U S.C. § 7202, and fifteen counts of filing
false clains for tax refunds in violation of 18 U S.C § 287. On
August 13, 2003, a superceding indictnment was returned, charging
Sinkanin with the sane substantive crines but stating the
applicable law nore fully.

On Septenber 3, 2003, the parties filed a plea agreenent and
a factual resune in which Sinkanin pled guilty to four counts of
t he superceding indictnent. However, the plea agreenent
m sstated the maxi mum penalty to be I ower than the actual nmaxi mum
of five years inprisonnent and three years supervised rel ease.

The governnent notified the court that Sinkanin had not actually

. Section 7202 provides:

Any person required under this title to collect, account
for, and pay over any tax inposed by this title who
Willfully fails to collect or truthfully account for and
pay over such tax shall, in addition to other penalties
provided by law, be guilty of a felony and, upon
convi ction thereof, shall be fined not nore than $10, 000,
or inprisoned not nore than 5 years, or both, together
wth the costs of prosecution.
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agreed to plead to a count wwth the maximm penalty of five
years incarceration. The court ultimately ordered a deadline for
conpleting a plea agreenent, and when the governnent and Sinkanin
had not agreed to a new plea agreenent by that date, the case
went to trial

Sinkanin’s first trial began on Novenber 25, 2003. A nunber
of Sinkanin' s supporters were present outside the courthouse
handi ng out panphlets on jury nullification. The jury was unable
to reach a unani nous verdict, and the district court declared a
mstrial. One of the jurors subsequently contacted the court’s
staff and expressed concern about the behavior of Sinkanin’s
supporters and one of the nenbers of the jury. It was later
reveal ed that sone of the jurors had been contacted by Sinkanin’s
supporters.

On Decenber 17, 2003, a second supercedi ng indictnent was
returned, charging Sinkanin with the sane offenses in the first
supercedi ng i ndictnment plus four additional counts of failure to
file individual incone tax returns. Counts One through Twel ve
charged Sinkanin with willfully failing to collect and pay over
federal inconme taxes and FI CA taxes fromthe total taxable wages
of Arrow enployees in violation of 26 U S.C. § 7202 (with each
count pertaining to a different tax quarter). Counts Thirteen
t hrough Twenty- Seven charged Sinkanin with know ngly nmaki ng and
presenting fifteen false clainms for the paynent of refunds of the
enpl oyer’ s share of FICA taxes paid by Arrow and of the

-7-



enpl oyees’ share of FICA taxes and incone taxes collected from
Arrow s enployees in violation of 18 U S.C. 88 287 and 2.
Finally, Counts Twenty-Ei ght through Thirty-One charged Si nkanin
wth failing to file federal incone tax returns in violation of
26 U.S.C. § 7203.

The second trial began on January 5, 2004.2 Sinkanin
primarily attenpted to establish that he did not willfully
violate the tax | aws because he held a good-faith belief that he
was not obligated to pay individual incone taxes or to wthhold
enpl oynent taxes fromthe wages paid to Arrow s enpl oyees.
Sinkanin took the stand and testified that, inter alia, according
to his own research: (1) the Constitution provides for two types
of taxes--a direct tax and an indirect tax; (2) the incone tax is
an indirect tax; (3) a man’s labor is his own property and cannot
be subject to an indirect tax; and (4) the wages that a person
receives for his |labor are not subject to the incone tax.
Sinkanin further testified that he stopped paying his incone
t axes and st opped w t hhol di ng enpl oynent taxes fromthe wages of
Arrow s enpl oyees because he “could not find out what the tax was
on.”

To support his defense, a nunber of other w tnesses

testified that they had inforned Sinkanin that the federal inconme

2 Si nkanin’s supporters were agai n outside the courthouse
and inside the courtroom However, security neasures were taken
to prevent the supporters fromcontacting nmenbers of the jury
pool or the selected jurors.
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tax laws, as witten, did not require Sinkanin to pay taxes and
that the incone tax was constitutionally invalid. Joseph

Bani ster, a supporter of WIP, testified that he net Sinkanin at a
conference entitled “Citizens’ Summt to End the Unl awful
Operations of the Internal Revenue Service,” at which Banister
was a speaker. Robert Schultz, founder and CEO of WIP, testified
t hat he advised Sinkanin that his research showed that the

Si xteent h Anendnent had been fraudul ently declared to have been
ratified and that the constitutional definition of the word
“Incone” is different than the common understandi ng of incone.
Larken Rose testified that, through phone conversations with and
emai |l s to Sinkanin, he explained that the incone of the average
Anmerican is not subject to the federal inconme tax and that the
law nerely applies to people engaged in certain types of
international trade. Banister, Schultz, and Rose all testified
that they did not advise Sinkanin to stop w thholding taxes or to
stop filing tax returns. Eduardo Rivera, an attorney from
California, testified that he had consulted with Sinkanin in
1999, that Sinkanin had paid himover $10,000, and that he told
Si nkanin that his enployees had no |l egal duty to pay a tax and
that Sinkanin only had a duty to send noney on their behalf to

t he governnent if he contracted with themto do so.?3

3 Ri vera admtted on cross-exam nation that in 2003 a
per manent injunction had been entered against him barring him
from maki ng such statenents.
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A governnment witness, a district director for Congressnman
Joe Barton, testified that Sinkanin had corresponded with
Barton’s office regarding taxes and the IRS. Barton's office had
received, and forwarded to the IRS, letters witten by Sinkanin
expressing his view that he was not required to wthhold taxes
fromhis workers’ paychecks and that wages are not a source of
i ncone subject to federal taxation. The district director
testified that Barton’s office responded with a letter stating
that Sinkanin's stated opinions were based on a flawed
interpretation of the Internal Revenue Code (the “IRC'), that
wages are indeed taxable under federal |aws and regul ati ons, and
that Sinkanin’s interpretation had been rejected by the courts.

The jury began its deliberations on January 6, 2004, and on
January 7, it returned a verdict of guilty as to Counts Three
through Thirty-One. The jury was unable to reach a verdict as to
Counts One and Two, and the governnent noved to dism ss those
counts, which the district court did.

At sentencing, the district court applied the 2003 version
of the United States Sentencing Guidelines, and it determ ned
Sinkanin’s crimnal history category to be I and his offense
|l evel to be Twenty-Two, with a correspondi ng sentenci ng range of
forty-one to fifty-five nonths inprisonnment. The court decided
to depart upwardly fromthat range, concluding that a range of
ei ghty-four to 105 nonths nore appropriately reflected the
l'i kelihood that Sinkanin would re-offend. The court then inposed
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a sentence of eighty-four nonths. Sinkanin appeals both his
conviction and his sentence.
1. DI SCUSSI ON

A. The District Court’s Response to the Jury Note

Si nkanin argues that the district court, when providing a
suppl enental jury instruction in response to a note fromthe
jury, directed a verdict in favor of the prosecution wth respect
to one or nore essential elenents of the offense. W review de
novo whether a jury instruction directed a verdict on an el enent

of the offense. See United States v. Bass, 784 F.2d 1282, 1284

(5th Gr. 1986). In light of the particular circunstances
involved in this case, we conclude that the district court did
not direct a verdict for the governnment on an elenent of the
of f ense.

In Cheek v. United States, 498 U. S. 192, 201-03 (1991), the

Suprene Court defined “w |l ful ness” for prosecutions under the

| RC as requiring a “voluntary, intentional violation of a known

|l egal duty.” The Court reasoned that because of the conplexity
of the tax laws, willful crimnal tax offenses nust be treated as
an exception to the general rule that ignorance of the law or a
m stake of law is no defense to crimnal prosecution. |[d.
Moreover, the Court found that a defendant’s good-faith belief
that he was not violating the | aw need not be objectively

reasonable to negate willfulness. 1d. However, the Court
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di stingui shed a defense based on the defendant’s good-faith
belief that he was acting within the |law from a defense based on
the defendant’s views that the tax |aws are unconstitutional or
otherwse invalid. |d. at 204-06. The Court held that the
|atter belief, regardl ess of how genuinely held by the defendant,
does not negate the willfulness elenent. Thus, the Court

concl uded that evidence pertaining to a defendant’s beliefs that
the tax laws are invalid is irrelevant to establishing a

| egitimate good-faith defense. 1d.; see also FIFTH QRcU T PATTERN

JURY | NSTRUCTIONS: CRIMNAL 8§ 1.38 (West 2001).

The availability of the good-faith defense, while undeniably
sound, 4 creates a nunber of conplications and chall enges for a
district court beyond those arising in the usual crimmnal trial,
in which the defendant’s beliefs about what the |aw requires are
not at issue. The defendant in a crimnal tax trial, unlike nost
ot her defendants, nust be permtted to present evidence to show
what he purportedly believed the law to be at the tinme of his
allegedly crimnal conduct. At the sane tine, however, the
district court nust be permtted to prevent the defendant’s
all eged view of the law from confusing the jury as to the actua

state of the | aw, especially when the defendant has constructed

4 See, e.g., United States v. Burton, 737 F.2d 439, 441
(5th Gr. 1984) (noting “the pervasive intent of Congress to
construct penalties that separate the purposeful tax violator
fromthe well-neaning, but easily confused, nass of taxpayers.”
(internal quotation marks omtted)).
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an el aborate, but incorrect, view of the | aw based on a
m sinterpretation of nunerous | RC provisions taken out of proper

cont ext . See, e.qg., United States v. Barnett, 945 F.2d 1296,

1300 (5th Gr. 1991) (stating that “[t]he jury nust know the | aw
as it actually is respecting a taxpayer’s duty to file before it
can determne the guilt or innocence of the accused for failing
to file as required”). The district court in this case, like
other courts in simlar cases, struggled to bal ance these two
conpeting concerns when it answered the jury’ s confusion as to
the correct interpretation of the Iaw, which unsurprisingly
resulted from Sinkanin’s testinony about his own erroneous
beliefs about the law. Thus, it is with this set of
circunstances in mnd that we consider Sinkanin’s argunments on
appeal .

Inits initial instructions, the district court instructed
the jury that, in order to convict Sinkanin on Counts One through
Twelve (wllfully failing to collect and pay over federal taxes
fromthe total taxable wages of Arrow enpl oyees in violation of
26 U S.C 8§ 7202), the jury nust find beyond a reasonabl e doubt
that: (1) Arrow was an enployer that paid wages to its enpl oyees;
(2) Sinmkanin was an official of Arrow who had responsibility for
its decisions regarding the withholding fromits enpl oyees’ wages
of Medicare, social security, and federal incone taxes, the
accounting for such taxes, and the paynent of such taxes over to
the IRS; (3) Sinkanin caused Arrow not to withhold and not to
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account truthfully for and pay over such taxes; and (4)

Si nkanin’s conduct in causing Arrow not to w thhold, account for,
and pay over such taxes was willful. The court further
instructed the jury that:

Wthin the nmeaning of [26 U S C. § 7202], during the

years 2000, 2001, and 2002, [Arrow], through its

responsible officials, had a legal duty to collect, by
wthholding from the wages of its enployees, the
enpl oyees’ share of social security taxes, Medicare

t axes, and federal incone taxes, and to account for those

taxes and to pay wi thheld anbunts to the United States of

Aneri ca.

Sinkanin did not object to these instructions at the tine they
were given.

At trial, Sinkanin testified that one reason behind his
decision not to withhold taxes from Arrow s enpl oyees was his
belief that the IRC, which is over 7,000 pages |ong, contains an
extensive (and exclusive) list of industries and activities.
Sinkanin stated that because Arrow did not operate in any of the
listed industries or performany of the |listed activities, he
concluded that Arrow s workers were not enpl oyees under the IRC
and that he therefore was not required by law to w thhold taxes.
He further stated that he believed that the definition of an
“enpl oyee” under the IRCwas |limted only to persons who worked

for a governnental entity including the state or a political

subdi vi si on t hereof.?®

5 Sinkanin’s position, as defense counsel concedes, was
based on an incorrect view of the law. See, e.qg., 26 U S . C

88 3121(a)-(d), 3306(a)-(c), 3401(a)-(d); 26 CF.R
88 31.3121(a)-(d), 31.3306(a)-(c), 31.3401(a)-(d); Breaux &
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During its deliberations, the jury sent a note to the
district judge asking the follow ng question:

Since no proof has been nade that the defendant and his
enpl oyees are in an occupation listed in those 7,000
[ pages], are we to conclude that they are, in fact, not
in that 7,000, or do we need to read all 7,000 to see
what the defendant was referring to, and in fact, wasn’t
listed in the 7,000[ ?]

The court responded to the jury’'s question by stating:

Now, in answer to your note: You are instructed that you
do not need to concern yourself with whether defendant’s
enpl oyees are in an occupation “listed in those 7,000.”
The Court has nmade a | egal determ nation that within the
meaning of Title 26, United States Code, Section 7202,
during the years 1997, 1998, 1999, 2000, 2001, and 2002,
[Arrow], through its responsible officials, had a | egal
duty to collect, by wthholding fromthe wages of its
enpl oyees, the enpl oyees’ share of the social security
t axes, Medicare taxes, and federal incone taxes, and to
account for those taxes and pay the w thheld anbunts to
the United States of Anerica. You are to follow that
| egal instruction w thout being concerned whether there
are certain enpl oyers who are not required to collect and
w t hhol d taxes fromthe wages of their enployees.

O course, you wll bear in mnd in your
del i berations all other instructions the Court has given
you concerning the |law applicable to this case.

Def ense counsel objected to the court’s response on the ground
that, inter alia, the response “anmount[ed] to an instructed

verdict of guilty by instructing [the jury] on that point since

Daigle, Inc. v. United States, 900 F.2d 49, 51-53 (5th Gr.

1990); see also Ote v. United States, 419 U S. 43, 50-51 (1974).
This fact is undisputed on appeal, and it is abundantly clear
that Sinkanin’s testinony on his views regarding the definition
of an “enployer” and “enpl oyees” was elicited to support his
defense of a good-faith belief, not to show that Arrow was not an
enpl oyer under the |IRC
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that is the disputed issue and the basis for his defense.”®

The trial transcript, as well as Sinkanin’s initial brief,
make perfectly clear that the disputed issue at trial was whet her
Sinkanin willfully violated the federal tax laws. The basis for
his defense was that he did not willfully fail to collect and pay
over taxes in violation of § 7202 (and that he did not know ngly
present false clainms for refund) because he believed in good
faith that he was not required by law to wi thhold such taxes.

Si nkani n argues on appeal that the district court’s response
to the jury note constituted a directed verdict on an essenti al
el ement of the offense, and therefore reversible error, for two
reasons. First, Sinkanin argues that the court’s response
erroneously instructed the jury to disregard Sinkanin s good-
faith defense. Second, he asserts that the court directed a
verdict for the prosecution on the first elenment of the § 7202
of fense--that Arrow was an enpl oyer that paid wages to its
enpl oyees. He contends that the district court’s error in this
regard warrants the vacatur of his conviction as to Counts 3-12
(wllful failure to withhold) and Counts 13-27 (fal se clains of
refund for taxes w thheld).

As we stated in United States v. Cantu, 185 F.3d 298, 305-06

6 We assune, w thout deciding, that Sinkanin’s objection
to the district court’s response to the jury note preserved the
all eged error, even though he did not object to the district
court’s original instruction containing the sane | anguage. Thus,
we do not review the alleged error under the considerably |ess
defendant-friendly plain-error standard under FED. R CRM P.
52(b).
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(5th Gr. 1999):

The district court enjoys wide latitude in deciding how
to respond to questions froma jury . . . . Overall,
we seek to determ ne whether the court’s answer was
reasonably responsive to the jury’'s questions and

whet her the original and supplenental instructions as a
whol e allowed the jury to understand the issue
presented to it.

(internal citation and quotation marks omtted). “It is well
established that the instruction may not be judged in artificial
i sol ation, but nust be considered in the context of the

instructions as a whole and the trial record.” Estelle v.

M&Qiire, 502 U S 62, 72 (1991) (internal quotation marks
omtted).

In arguing that the district court’s response directed the
jury to disregard his good-faith defense, Sinkanin relies on

United States v. Burton, 737 F.2d 439 (5th Gr. 1984), a case

involving a defendant’s failure to file inconme tax returns. In
Burton, the district court instructed the jury that “[t]he court
has ruled as a matter of |law that a good faith belief that wages
are not incone is not a defense to the charges in this case.”
737 F.2d at 440. W reversed, holding that a defendant’s good-
faith belief that the tax laws did not require himto file
returns (as opposed to a belief that the tax laws are invalid or
unconstitutional) would have negated the willful elenent of the

charged offense and therefore constituted a valid defense.’” |d.

! Simlarly, Sinkanin cites Cheek, 498 U. S. at 192, for
the proposition that a district court errs when it instructs a
jury to disregard the defendant’s evidence of a good-faith
-17-



at 441-42. Burton is easily distinguishable, however, because
unlike the district court in Burton, the district court in the
present case did not explicitly instruct the jury to disregard
the defendant’s beliefs about the applicability of the tax | aws.
Rat her, the court instructed the jury that the defendant’s
purported view of the law-that the fact that the | RC did not
list his business activities alleviated himfroma legal duty to
W thhol d taxes--was incorrect. Thus, the district court acted

properly under the circunstances. See Barnett, 945 F.2d at 1300.

We see nothing in the district court’s instruction that would
have led the jury to believe that it nust disregard Sinkanin’s
good-faith defense on the willfulness el enent, especially because
the court specifically instructed the jury to keep in mnd the
other instructions, which included its instruction on
willfulness.® Thus, the jury remained free to decide the
contested issue in the trial, i.e., whether Sinkanin’s violations
of the tax laws were willful as that termwas properly defined in
the jury instructions.

Second, in a clever reconstruction of the district court’s
response to the jury note, Sinkanin argues that the court’s
response constituted a directed verdict on another elenent of the

of fense, which was uncontested at trial--nanely, the requirenent

m sunder st andi ng of the tax | aws.

8 As we discuss below, the district court adequately
instructed the jury on the willfulness elenent to all ow Sinkanin
to advance his good-faith defense.
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that Arrow was an enpl oyer that paid wages to its enpl oyees.
Counsel contends that, after the court infornmed the jury of its
| egal determ nation that Arrow had a | egal duty to w thhold, the
jury logically could no Ionger find that Arrow was not an
enpl oyer that paid wages to its enployees--for if the jury found
that Arrow was not an enpl oyer that paid wages to its enpl oyees,
then it would nean that Arrow, in effect, did not have a | egal
duty to withhold taxes. This reading of the court’s response,
while plausible in a literal sense, is entirely divorced froma
readi ng of the instructions as a whole, as well as fromthe
context in which the jury asked its question and the court
r esponded.

Sinkanin relies heavily on this court’s decision in Bass,
784 F.2d at 1282. In Bass, the defendant was charged with
Willfully submtting false or fraudul ent incone tax w thhol ding
exenption statenents to enployers in violation of 26 U S. C
§ 7205. 784 F.2d at 1283. The defendant asserted as one of his
defenses that he could not be held crimnally |iable under 8§ 7205
because he was not an “enpl oyee” for the purpose of supplying
w t hhol di ng i nformation on a W4 to his enployer. Despite this
defense, the district court in Bass instructed the jury that *“as
a matter of law the defendant . . . was an enpl oyee of” the
conpany in question. |d. at 1284. W found this instruction to
be constitutionally erroneous because, “by instructing the jury
t hat Bass was an enpl oyee, the district court relieved the
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prosecution of its duty of proving, beyond a reasonabl e doubt,
Bass’s qguilt of every elenent of the offense charged.” 1d. at
1284- 85.

Unli ke in Bass, however, the district court in the present
case did not explicitly direct a verdict on an essential el enent
of the offense. At nost, the court’s response, when viewed in

isolation, could be interpreted as inplicitly requiring the jury

to find that Arrow was an enpl oyer that paid wages to its

enpl oyees, lest the jury's finding on that elenent logically
conflict wwth the district court’s instruction. However, the
district court also expressly instructed the jury at |east tw ce
that, in order to convict Sinkanin under § 7202, it nust
determ ne beyond a reasonabl e doubt that Arrow was an enpl oyer
that paid wages to its enployees. Furthernore, when the court
answered the jury’ s question, it rem nded the jury to consider
all the other instructions that had been given. Thus, when
viewed in the context of the entire jury charge, the district
court’s response nerely instructed the jury that Sinkanin’s
belief that he was not required to wi thhold taxes because Arrow s
activities were not listed in the 7,000 pages of the IRC was an
incorrect view of the law, and that, if the jury found that Arrow
was an enpl oyer that paid wages to its enpl oyees, Sinkanin had a

| egal duty to withhold despite his professed belief to the
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contrary.® Hence, the district court’s answer was reasonably
responsive to the jury’s question and was a correct statenent of
the law-it instructed the jury that whether or not Arrow s

busi ness activity appears on a list inthe IRCis irrelevant to
whet her Sinkanin had a |l egal duty to withhold. See Cantu, 185
F.3d at 305-06. The original and supplenental instructions as a
whol e allowed the jury to understand the issue presented to it
and required the jury to deci de whether the governnent had proven
each essential elenent beyond a reasonable doubt. See id.
Accordi ngly, we conclude that, when the district court’s response
is viewed in the context of the instructions in their entirety,
there was not a reasonable likelihood that the jury applied the
instruction as if it were a directed verdict on that el enent of

t he of f ense. See United States v. Phipps, 319 F.3d 177, 189-90

(5th Gr. 2003) (“The questionis . . . whether this single

m sstatement makes the instruction defective as a whol e.

[ T] he proper inquiry is not whether the instruction could have
been applied in an unconstitutional manner, but whether there is
a reasonable likelihood that the jury did so apply it.” (internal

citation and quotation nmarks omtted)); United States v.

Musgrave, 483 F.2d 327, 335 (5th Cr. 1973). Accordingly, we
find no error in the district court’s response to the jury note.

Moreover, even if we were to conclude that the district

o Moreover, it is of no event that the district court
used the term “enpl oyees” in its response because the jury’s own
question referred to Arrow s “enpl oyees.”
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court’s response to the jury note was erroneous, which we do not,
we still would not reverse on this ground. In this case, both
parties agree that we should affirmif the governnent proves that
the alleged error was harnl ess beyond a reasonabl e doubt.® See

Neder v. United States, 527 U S. 1 (1999); Chapnan v. California,

386 U.S. 18, 23 (1967). Therefore, we woul d proceed under that
assunption, and we woul d conclude that the governnent has net its
burden to establish that any error here was harml ess. [|n Bass,
784 F.2d at 1285, we stated that we could not deemthe court’s
explicit directed verdict on the “enpl oyee” el enent harnl ess

“[b] ecause one of Bass’'s defenses was that he was not an

‘“enpl oyee[]’” . . . .” Here, however, one of Sinkanin s defenses
was not that Arrow was not an enployer that paid wages to its
enpl oyees under the | RC (although one of his defenses was that he
did not willfully violate the | aw because he erroneously believed
that Arrow was not an enpl oyer that paid wages to its enpl oyees
under the IRC). During the course of the trial, defense counsel

i ntroduced no evidence that Arrow was not an enpl oyer that paid
wages to its enpl oyees, and defense counsel did not argue or

ot herwi se suggest during the trial that the prosecution had not

10 Al t hough at oral argunent Sinkanin' s defense counsel
argued that the type of error alleged here is not subject to
harm ess-error review, defense counsel, in supplenental briefing
submtted after oral argunent, reverted to the position taken in
its initial briefs--i.e., that if the district court’s response
directed a verdict on an essential elenment of the offense, the
error is subject to harm ess-error analysis and that we may
affirmonly if the governnent establishes that the error was
harm ess beyond a reasonabl e doubt.

-22-



established this el enent beyond a reasonabl e doubt. On appeal,
Si nkani n does not point to any evidence introduced supporting the
notion (or any conceivabl e basis upon which a rational juror
coul d conclude) that Arrow was not an enpl oyer that paid wages to
its enployees under a legally accurate interpretation of the
rel evant sections of the IRC. Rather, Sinkanin falls back on the
argunent that it is possible that the jury could have deci ded
that the governnent’s evidence, although uncontradicted, did not
establish that el enent beyond a reasonabl e doubt. However, we
believe that it would have been irrational for the jury to do so,
and Sinkanin’s argunent does not suffice to raise a reasonable
doubt in our mnds that the jury m ght have concl uded that Arrow
was not an enployer that paid wages to its enployees. This is an
instance in which the rel evant el enent was “supported by
uncontroverted evidence” and in which the “defendant did not, and
apparently could not, bring forth facts contesting the omtted
el enment.” Neder, 527 U. S. at 18-19. Accordingly, applying the
harm ess-error standard agreed upon by the parties, we would find
any error here to be harnl ess beyond a reasonabl e doubt.
B. Instruction on Good-Faith

Si nkani n next argues that the district court erred by
refusing to include a specific jury instruction on his good-faith
defense. As noted above, the district court’s instructions wth
respect to Counts 1-12 (failure to withhold) stated that the jury

must find beyond a reasonabl e doubt that Sinkanin’s conduct in
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causing Arrow not to withhold and not to account truthfully for
and pay over such taxes was willful. |In elaborating on the

meani ng of the term“willful,” the court instructed the jury
t hat :

To act wllfully neans to act voluntarily and

deli berately and intending to viol ate a known | egal duty.

For the governnent to establish willful ness as to Counts

1-12 of the indictnent, it nust prove beyond a reasonabl e

doubt as to the count in consideration that defendant

knew of the requirenents of federal |aw that [Arrow

collect, by wthholding from its enployees’ wages,

Medi care taxes, social security taxes, and federal incone

t axes, and to account for such taxes and pay themover to

the [IRS], and that he voluntarily and intentionally

caused [Arrow] tofail to conply with these requirenents.

Wth respect to Counts 13-27 (false or fraudul ent refund
clains), the court instructed that the governnent nust prove
beyond a reasonabl e doubt that: (1) Sinkanin “know ngly presented
to an agency of the United States a fal se or fraudulent claim
against the United States;” (2) Sinkanin “knew that the claimwas
fal se or fraudulent;” and (3) the false or fraudul ent claimwas
material. The court instructed that “knowi ngly, as that term has
been used in these instructions, nmeans that the act was done
voluntarily and intentionally, not because of a m stake or
acci dent.”

Finally, with respect to Counts 28-31 (failure to file
returns), the court instructed the jury that it must find beyond
a reasonabl e doubt that: (1) Sinkanin received gross inconme in
the anbunts stated in the indictnent for the year in question
(this elenment was satisfied by a stipulation); (2) Sinkanin
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failed to file an incone tax return, as required, by the date
stated in the indictnent; (3) Sinkanin knew he was required to
file areturn; and (4) Sinkanin's failure to file was willful.
The court then rem nded the jury “that to act wllfully neans to
act voluntarily and deliberately and intending to violate a known
| egal duty.” The court further stated that “[f]or the governnent
to establish willfulness as to Counts 28-31 of the indictnent, it
must prove beyond a reasonabl e doubt as to the count under
consideration that the defendant knew of the requirenent of
federal law that he file an inconme tax return, and that he
voluntarily and intentionally failed to do so.”

Def ense counsel objected to these instructions on the ground
that they did not include a specific instruction on good faith
under Cheek, 498 U. S. at 192. Counsel argued that, for this
reason, the district court failed to instruct the jury on the
defense’s theory of the case. Defense counsel also objected to
the use of the phrase “known | egal duty,” rather than “known to
the defendant.” The district court overrul ed these objections.

This court reviews a district court’s refusal to include a
def endant’ s proposed jury instruction in the charge under an

abuse of discretion standard. United States v. Rochester, 898

F.2d 971, 978 (5th Gr. 1990). The district court abuses its
discretion by refusing to include a requested instruction only if
that instruction: (1) is substantively correct; (2) is not

substantially covered in the charge given to the jury; and (3)
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concerns an inportant point in the trial so that the failure to
give it seriously inpairs the defendant’s ability to present

effectively a particular defense. United States v. St. CGelais,

952 F.2d 90, 93 (5th Gr. 1992). Under this test, this court
wi Il not find an abuse of discretion where the instructions
actually given fairly and adequately cover the issues presented
by the case.!* Rochester, 898 F.2d at 978.

As we di scussed above, in Cheek, 498 U. S. at 201-04, the
Suprene Court defined “w |l ful ness” for prosecutions under the
| RC as requiring a “voluntary, intentional violation of a known
| egal duty.” The Court further found that, because of the
conplexity of the federal tax laws, crimnal tax offenses with
w Il ful ness as an elenent nust be treated as an exception to the
general rule that a mstake of lawis not a valid defense. 1d.
Thus, a defendant’s good-faith belief that he is acting within
the I aw negates the willful ness elenent. On the other hand, a
defendant’ s good-faith belief that the tax |aws are
unconstitutional or otherwi se invalid does not negate the
W || ful ness requirenent, and such evidence is therefore

irrelevant to a good-faith defense. |d.; see also FIFTHCQRaU T

1 Rel ying on | anguage from Mathews v. United States, 485
U S 58, 63 (1988), Sinkanin argues that he was entitled to an
instruction on any defense supported by the evidence. However,
Mat hews addresses whet her a defendant can sinultaneously raise
contradi ctory defenses, and the broader |anguage from Mat hews has
no bearing on the issue presented here because the district court
did not deny Sinkanin's requested instruction on the basis that
it was not supported by sufficient evidence. See Mthews, 485
U S at 63.
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PATTERN JURY | NSTRUCTIONS: CRIM NAL § 1. 38.
The Suprenme Court in Cheek derived its definition of

W llfulness fromUnited States v. Ponponio, 429 U S. 10 (1976)

(per curianm). |In Ponponio, a case involving crimnal charges of
falsifying tax returns, the district court instructed the jury
that a wllful act neant “one done voluntarily and intentionally
and with the specific intent to do sonething which the | aw
forbids, that is to say with [the] bad purpose either to di sobey
or to disregard the law.” 429 U. S. at 11 (internal quotation
marks omtted) (alterations in original). The district court

al so instructed the jury that “‘[g]lood notive alone is never a
defense where the act done or omtted is a crinme,’” and that
consequently notive was irrel evant except as it bore on intent.”
Id. (alteration in original). The court of appeals held that the
final instruction was inproper because the relevant statute
required a finding of bad purpose or evil notive. 1d. The
Suprene Court reversed, noting that the court of appeals
incorrectly assuned that the reference to “evil notive” in an
earlier Suprene Court case neant sonething nore than specific
intent to violate the law. 1d. The Court stated that “wl|lful,”
as the termis used in the tax statutes, neans “a voluntary,
intentional violation of a known legal duty.” 1d. The Court
determ ned that because the district court had instructed the
jury as to that definition, the jury had been adequately
instructed on willfulness, and an additional instruction on good
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faith was thus unnecessary. |d.

Accordingly, the district court in the present case was not
required to include a specific instruction on good-faith because
it adequately instructed the jury on the neaning of wllful ness
under Cheek and Ponponio. In other words, Sinkanin's requested
instruction was “substantially covered in the charge given to the

jury” regarding willfulness. See St. CGelais, 952 F.2d at 93. 1In

addition, taken together, the trial, charge, and cl osing argunent
laid the theory of the defense squarely before the jury, and the
| ack of the requested instruction did not seriously inpair
Sinkanin’s ability to present effectively his good-faith

defense.’ |1d.; United States v. Proctor, No. 03-20309, 118 Fed.

12 As di scussed nore fully bel ow, Sinkanin argues that the
district court restricted his ability to present his good-faith
defense at trial. However, we address here Sinkanin’s argunment

concerning closing argunent. Sinkanin notes that the district
court limted defense counsel to only fifteen m nutes for closing
argunent. However, he concedes that he did not object bel ow on
this basis, and he explicitly states that he does not chall enge
on appeal the district court’s [imtation of closing argunent.
At the sane tinme, however, Sinkanin argues that the limtation on
cl osi ng argunent shoul d shade our analysis of the issues that he
actually raises on appeal. In light of the particular
circunstances of this case, we do not agree that the limtation
on cl osing argunent sonehow rendered the instruction on
W || ful ness erroneous. Defense counsel was entirely free to
argue, and did in fact argue, the good-faith defense to the jury
during the allotted tine period, and, as discussed below, the
district court did not unfairly restrict Sinkanin's presentation
of evidence to establish that defense. The restriction on
cl osing was applied evenhandedly to both the defense and the
prosecution. The trial lasted only two days and invol ved
relatively few witnesses. It involved a single theory of the
def ense, which was based on Sinkanin’s beliefs about the
requi renents of the federal tax laws (not the validity of those
| aws, which are irrelevant to willful ness under Cheek). Thus, we
are not persuaded that the limtation on closing unfairly
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Appx. 862, 863 (5th Cr. Dec. 30, 2004) (per curiam

(unpublished) (quoting United States v. Gray, 751 F.2d 733,

735-36 (5th Cir. 1985)).

Finally, Sinkanin conplains that the phrase “known | egal
duty” in the instructions did not nake it clear that the | egal
duty nust have been known to the defendant. This claimignores
t he next sentence of the instructions, which stated: “For the
governnent to establish wllfulness as to Counts 1-12 of the
indictnment, it must prove beyond a reasonabl e doubt as to the

count in consideration that defendant knew of the requirenents of

federal law . . . and that he voluntarily and intentionally
caused [Arrow] to fail to conply with these requirenents.”
Simlarly, Sinkanin ignores the actual |anguage of the district
court’s instructions when, citing FIFTH G RcU T PATTERN JURY

| NSTRUCTIONS: CRIMNAL 8§ 1.37, he asserts that the district court did
not instruct the jury that a defendant did not “know ngly” conmt
a tax offense if he acted by mstake. |In fact, as noted above,
the district court explicitly instructed the jury that

“knowi ngly, as that term has been used in these instructions,
means that the act was done voluntarily and intentionally, not
because of a m stake or accident.” Thus, Sinkanin s argunent
fails.

C. Evidentiary Rulings

curtail ed defense counsel’s ability to present Sinkanin’s good-
faith defense.
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Sinkanin’s | ast argunent with respect to his conviction is
that the district court unfairly and arbitrarily excluded defense
evidence and restricted the scope of cross-exam nation, thus
hanpering the presentation of his good-faith defense. W review
a district court’s rulings on the adm ssion or exclusion of

evi dence for an abuse of discretion. United States v. Flitcraft,

803 F.2d 184, 186 (5th Cr. 1986).

Si nkanin argues that the district court erred because it
allowed himonly briefly to say what he knew, believed, and
understood, but that it did not allow himto corroborate his
sincerity in these assertions because it excluded from evi dence
certain docunents on which Sinkanin allegedly relied for his
beliefs about the tax laws.*® The district court, however,
explained that it did so because the docunents would tend only to
confuse the jury about the relevant issues in the case and were
cunul ative of Sinkanin’s testinony about what the docunents said
and how he relied upon themin formng his beliefs about what the
tax laws required of him Rule 403 of the Federal Rul es of
Evi dence states that “[a]lthough rel evant, evidence may be
excluded if its probative value is substantially outwei ghed by
t he danger of unfair prejudice, confusion of the issues, or

m sl eading the jury, or by considerations of undue del ay, waste

13 Si nkani n does not specifically identify all of the
evidentiary rulings that he clains were erroneous; rather, he
advances a broader contention that the district court’s
evidentiary rulings as a whole prejudiced his ability to assert
hi s def ense.
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of tinme, or needl ess presentation of cunul ative evidence.” In
this instance, the district court did not abuse its discretion in
concluding that the probative value of this evidence was far
out wei ghed by its tendency to confuse the jury as to the correct
state of the law and by its cunul ative nature.

In Flitcraft, 803 F.2d at 185-86, we addressed the
defendants’ claimthat the district court had erred in excl uding
t he docunents upon which they allegedly relied in formng their
beliefs about the tax | aws; the defendants argued that such
docunents would increase the |ikelihood that the jury would
credit the sincerity of the defendants’ purported beliefs. This
court held that the district court did not abuse its discretion
in excluding the evidence under FED. R EviD. 403 because the
docunents had little probative value, as they were |largely
cunul ative of the defendants’ testinony as to their contents and
t he defendants’ reliance on them Flitcraft, 803 F.2d at 186.
Furthernore, we stated that “the docunents presented a danger of
confusing the jury by suggesting that the lawis unsettled and
that it should resolve such doubtful questions of law.” |[|d.

In Barnett, 945 F.2d at 1301, we once agai n addressed the
probl em confronting a district court called upon to engage in
“the delicate balancing required by Rule 403" when determ ning
the adm ssibility of evidence to support a defendant’s good-faith
beliefs in a tax evasion case. W noted “the need to allow the
defendant to establish his beliefs through reference to tax |aw
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sources and the need to avoid unnecessarily confusing the jury as
to the actual state of the law.” 1d. Relying on Flitcraft, we
determ ned that the district court did not abuse its discretion
i n excluding docunentary evi dence because the district court had
al l oned the defendant to explain his understanding of the
docunents whil e excluding the docunents thenselves to avoid
unnecessarily confusing the jury. 1d. Thus, as in Flitcraft and
Barnett, we conclude that the district court in the present case
did not abuse its discretion in making the evidentiary rulings of
whi ch Si nkani n conpl ai ns.

Wth respect to the nore specific evidentiary errors alleged
by Sinkanin, we simlarly conclude that the district court did
not abuse its discretion. Sinkanin clains that the district
court erred by admtting a docunent entitled “Proclamati on of

War ni ng,” which Sinkanin had posted on his website. In summary,
t he docunent declared that Sinkanin is a servant of God and that
public officials should be warned not to harmhimor his
househol d, lest they wish to enter “into a state of war agai nst
Alm ghty God” and to suffer “the fury of a fire which wll

consune [them .” The governnent responds that Sinkanin opened

the door to this evidence when defense counsel questioned

14 Si nkanin avers that the district court’s evidentiary
rulings were not evenhanded because it permtted the governnment
to introduce 8§ 3402 as proof that Sinkanin had been shown, and
therefore actually was aware of, the correct |aw concerning
wi t hhol di ng. However, we do not find this disparity dispositive
because the adm ssion of 8 3402 did not raise the possibility of
confusing the jury in the sanme manner as the defense exhibits.
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Si nkani n about how his religious beliefs told himnot to w thhold
taxes fromthe paychecks of his enpl oyees. Wen defense counsel
requested that he be able to question Sinkanin on his religious
beliefs, the governnent replied that it would open the door to
the adm ssion of the Proclamation. The district court
acknow edged that it probably would, but it allowed defense
counsel the option to proceed with the testinony on Sinkanin’s
religious views. Sinkanin testified that the Bible told himthat
God is entitled to the first fruits of a person’s |abor and that
if he withheld taxes fromhis enpl oyees, then he was stealing the
first fruits of their labor. It is not clear why defense counsel
i ntroduced Sinkanin’s own testinony on this issue because his
statenents that the tax |laws contradicted his religious views
were irrelevant to his good-faith defense under Cheek. It is
per haps | ess clear what probative value the Proclamati on had on
the rel evant issues, but defense counsel was warned that
testinony concerning Sinkanin’s religious views about the tax
| aws m ght open the door to other evidence concerning his
religious views. 1In any event, even if the district court did
abuse its discretion in admtting the Proclamation, we are
convinced that it was harmless in the overall schene of the
trial. At nost, the Proclamation showed that Sinkanin held
certain beliefs, which would tend to support his good-faith
defense rather than refute it.

Next, Sinkanin conplains that the district court erred by
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admtting IRS press rel eases warni ng taxpayers about various
“scans” and “schenes” (including enployers who claimthat they
need not withhold taxes). However, we do not agree that the
potentially prejudicial nature of the docunents outwei ghed the
probative val ue of these docunents, which showed that Sinkanin
had been explicitly warned about the illegality of his
activities. Thus, the district court did not abuse its

di scretion.

Sinkanin also argues that, in an in limne ruling, the
district court unfairly restrai ned defense counsel from
i ntroduci ng any docunentary evidence w thout first approaching
the bench. The governnent responds that the district court’s
ruling was justified by the nature of the docunents on the
defense exhibit list, which included the Comrmuni st Manifesto,
mul tiple versions of the Bible, and various publications
translating G eek and Hebrew. W agree with the governnent that
the district court did not abuse its discretion given this
exhibit list. Moreover, the docunents actually excluded on the
basis of the in limne ruling woul d have been properly excl uded
under Rule 403 for the reasons stated above (i.e., they were
cunul ative and potentially confusing).

Next, Sinkanin clainms that the district court unfairly
restricted the cross-exam nation of governnment w tnesses, such as
| RS agents Cooper and Eastnman. The district court prohibited
certain questions by defense counsel because the questions were
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beyond the scope of direct and because, in the court’s opinion,
the questions attenpted to show that the IRS agent’s views of the
| aw were incorrect and that Sinkanin's views were actually
correct. Sinkanin argues that defense counsel’s questions nerely
attenpted to denonstrate the reasonabl eness of Sinkanin’s

beliefs. Cting Adden v. Kentucky, 488 U S. 227 (1988) (per

curianm), Sinkanin clains that these rulings violated the
Confrontation C ause of the Sixth Arendnent. However, the
district court did not abuse its discretion in determning that
t he questions were beyond the scope of direct, see FED. R EvID.
611(b), and Sinkanin was free to recall the witnesses during his
presentation of evidence, although he did not attenpt to do so.
Thus, his Confrontation C ause rights were not inplicated.
Moreover, the district court did not abuse its discretion because
Sinkanin was permtted to testify (and present the testinony of
ot her witnesses) about his beliefs and because this |ine of
guestioning may have served to confuse the jury unnecessarily.
D. Upward Departure

Wth respect to his sentence, Sinkanin argues that the
district court erred by upwardly departing fromthe sentencing
range established by the Guidelines. Prior to the upward
departure, the sentencing range established by the CGuidelines was
forty-one to fifty-one nonths inprisonnent (for a crimna
hi story category of | and an offense | evel of Twenty-Two).

Si nkani n does not contend that the district court erred in
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calculating this range. However, the district court decided to
depart upwardly, and it inposed a sentence of eighty-four nonths
i nprisonnment. At the sentencing hearing, the district court
stated that U S.S.G 8§ 5K2.0(a)(2)(B)* justified an upward
departure because: (1) Sinkanin “has displayed contenpt and

di srespect for the laws of the United States of Anerica, the
State of Texas, and the city of Bedford,” and he has further
confirnmed that contenpt in his conduct since his bail was
revoked; (2) he and those who share his views have a cult-Iike
belief that the laws of the United States do not apply to them
(3) Sinkanin has entrenched hinself in anti-governnent groups and
is part of a novenent whose nenbers question the power of the
federal governnent and its instrunentalities, including the
federal courts, to exercise jurisdiction and authority over them
(4) his beliefs have led himto act in a manner inconsistent with

the laws of the United States (ranging fromgiving up his

15 US. S.G 8§ 5K2.0(a)(2)(B) (2003) provides:

(a) Upward Departures in General and Downward Departures
in Cimnal Cases Oher Than Child Crimes and Sexual
O f enses. :
(2) Departures Based on G rcunstances of a Kind not
Adequat el y Taken into Consideration.
(B) Unidentified G rcunstances.--A departure
may be warranted in the exceptional case in
which there is present a circunstance that the
Comm ssion  has not identified in the
gui delines but that nevertheless is relevant
to determ ning the appropriate sentence.



driver’s license, threatening to kill federal judges,® and
failure to conply with the federal tax laws); and (5) the court
was satisfied that Sinkanin would continue to act on those
beliefs in the future. |In addition, the district court stated
that U S.S.G 8§ 4A1.3(a)(1) further justified the departure
because, despite Sinkanin’s lack of a prior crimnal record,
“based on defendant’s radical beliefs relative to the |laws of the
United States, it is likely that he will commt future tax-
related crines.”

The district court explained that in determning the extent
of the departure in accordance with U S.S.G 8§ 4Al.3(a)(4),*® the

court used “as a reference, the crimnal history category

16 A person present at a neeting at Sinkanin's place of
busi ness reported that Sinkanin stated “I think we need to knock
off a couple of federal judges. That will get their attention.”

17 U S S.G 8§ 4A1.3(a)(1) provides:

(a) Upward Departures. --
(1) Standard for Upward Departure.--1f reliable
i nformation indicates that the defendant’s cri m nal
hi story category substantially under-represents the
seriousness of the defendant’s crimnal history or
the |ikelihood that the defendant will commt other
crinmes, an upward departure nmay be warrant ed.

18 U S S.G 8§ 4A1.3(a)(4) provides:

(4) Determ nation of Extent of Upward Departure. --
(A) In General.--Except as provided in subdivision
(B), the court shall determine the extent of a
departure under this subsection by using, as a
reference, the crimnal history category applicable
to defendants whose crimnal history or I|ikelihood
to recidivate nost closely resenbles that of the
def endant’ s.
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applicable to defendants whose |ikelihood to recidivate nost
closely resenbles that of the defendant’s.” The court concl uded
that, for the reasons al ready discussed, Sinkanin's |likelihood to
recidivate nost closely resenbles that of defendants whose
crimnal history category is VI. This produced a total offense

| evel of Twenty-Two and a crimnal history category of VI,
resulting in a sentencing range of 84-105 nonths. The district
court then sentenced at the bottom of that range and inposed an
ei ghty-four nonth sentence.

Si nkanin argues that the district court erred in inposing an
upward departure on the grounds articulated at the sentencing
heari ng because: (1) it did not include a witten statenent of
reasons in the judgnent as required by 18 U S.C. § 3553(c)(2);?°
(2) the district court inpermssibly based its departure on
grounds involving Sinkanin’ s associations and beliefs, in
violation of the First Amendnent; and (3) the district court’s
belief that Sinkanin posed a danger of recidivismwas not

supported by evi dence.

19 Section 3553(c) provides:

(c) Statenent of reasons for inposing a sentence.--The
court, at the tinme of sentencing, shall state in open
court the reasons for its inposition of the particul ar
sentence, and, if the sentence--
(2) is not of the kind, or is outside the range,
described i n subsection (a)(4), the specific reason
for the inposition of a sentence different from
t hat descri bed, which reasons nust also be stated
Wth specificity in the witten order of judgnent
and comm t nent oo
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We recently discussed the appropriate standard of review to
enpl oy when reviewing a district court’s decision to depart
upwardly fromthe sentencing range established by the Guidelines.

See United States v. Smth, --- F.3d ----, 2005 W. 1663784, *4-6

(5th Gr. July 18, 2005). There, we expl ained that the Suprene

Court’s decision in United States v. Booker, 125 S. C. 738

(2005), directed us to return essentially to the abuse-of -
di scretion standard enpl oyed prior to 2003:

Prior to 2003, our review of departure decisions was for
abuse of discretion, pursuant to 8 3742(e). I n Apri

2003, Congress anended 8 3742(e), altering our standard
of review with respect to the departure decision to de
novo. Under this schene, while the decision to depart
was revi ewed de novo, the degree of departure was stil

reviewed for abuse of discretion. Then, in January 2005,

the Suprenme Court in Booker excised 8 3742(e), |eaving
the appellate courts to review sentences for
r easonabl eness. The Court explained that it was

essentially returning to the standard of review provi ded
by the pre-2003 text, which directs us to determ ne
whet her the sentence is unreasonable with regard to
8§ 3553(a). Section 3553(a) remains in effect, and its
factors guide us in determ ning whether a sentence is
unr easonabl e.

Smth, 2005 W. 1663784 at *4 (footnotes and internal quotation

marks onmitted);? see also id. at *4 n.24; United States v.

20 As the Smth court noted, 18 U S.C. 3553(a) states:

(a) Factors to be considered in inposing asentence.--The
court shall inpose a sentence sufficient, but not greater
t han necessary, to conply with the purposes set forth in
paragraph (2) of this subsection. The «court, in
determ ning the particul ar sentence to be i nposed, shal
consi der - -

(1) the nature and circunstances of the of fense and

the history and characteristics of the defendant;

(2) the need for the sentence inposed--

(A) to reflect the seriousness of the offense,
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Harris, 293 F.3d 863, 871 (5th Cr. 2002).2t Applying this
standard, we conclude that Sinkanin is not entitled to

resent enci ng.

to pronote respect for the law, and to provide
just punishnent for the offense;
(B) to afford adequate deterrence to crimna
conduct ;
(C to protect the public fromfurther crines
of the defendant; and
(D) to provide the defendant wth needed
educational or vocational training, nedica
care, or other correctional treatnent in the
nost effective manner;
(3) the kinds of sentences avail abl e;
(4) the kinds of sentence and the sentencing range
established for ... the applicable category of
offense commtted by the applicable category of
def endant as set forth in the guidelines ...;
(5) any pertinent [sentencing guidelines] policy
statenent ... [;]
(6) the need to avoid wunwarranted sentence
disparities anong defendants with simlar records
who have been found guilty of simlar conduct; and
(7) the need to provide restitution to any victins
of the offense.

21 In Harris, 293 F.3d at 871, the court stated:

W review a district court’s departure from the range
established by the CGuidelines for abuse of discretion.
The district court’s decision is accorded substanti al
deference because it is a fact intensive assessnent and
the district court’s findings of fact are reviewed for
cl ear error. However, t he district court’s
interpretation of the Guidelines is a question of |aw,
revi ewed de novo; a district court abuses its discretion
by definition when it makes an error of |law. Determ ning
whet her a factor is perm ssible to take i nto account when
considering a departure i s one of these questions of |aw
A district court abuses its discretion if it departs on
the basis of legally unacceptable reasons or if the
degree of the departure is unreasonabl e.

(internal citations omtted).
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First, Sinkanin argues that the district court did not
include its witten statenent of reasons in its judgnent of
conviction and sentence as required by 18 U S.C. § 3553(c)(2).
We disagree. The judgnent clearly states that the Statenent of
Reasons and personal information about the defendant are set
forth in an attachnent to the judgnent. Although Sinkanin argued
in his principal brief that the district court never drafted a
witten statenment of reasons, he concedes in his reply brief that
the court did so and that the witten statenment is virtually
identical to the oral reasons given by the district court at
sentencing. He also concedes that, after he filed his initial
brief, he received a copy of the witten statenent, which was in
the sealed part of the appellate record, as is the conmobn
practice in this circuit, and was avail able to defense counsel.
Thus, Sinkanin’s argunment that the district court did not author
and include in the record a witten statenent of reasons is
wrong. Furthernore, we find no nerit in Sinkanin s unsupported
argunent in his supplenental brief that he is entitled to
resentencing sinply because the witten reasons were attached to
the judgnent and referenced after the judge's signature, as
opposed to appearing before the judge's signature.

Second, Sinkanin argues that the district court erred
because it upwardly departed on an i nperm ssi bl e basis--nanely,
because of his associations and beliefs. G ven the particular
facts of this case, however, his argunent fails. |In Dawson v.
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Del aware, 503 U. S. 159 (1992), the Suprene Court held that it was
constitutional error to admt a stipulation of the defendant’s
menbership in a racist prison gang, The Aryan Brotherhood, as an
aggravating factor for consideration in sentencing. Dawson, 503
U S at 164-67. The Court reasoned that the defendant’s
menbershi p had no rel evance whatsoever to the crine in question,
whi ch was not racially notivated or otherw se connected to the
beliefs of the gang, and it noted that the prosecution had
introduced (via a stipulation) evidence establishing only that
def endant was a nenber and that the gang held white suprenaci st

vi ews, not any evidence showi ng the gang’s violent and unl awf ul
tendencies. 1d. The Court explicitly recognized, however, that
consideration of a defendant’s beliefs and associ ati ons m ght be
appropriate in sone instances in making sentencing deci sions
about the likelihood that the defendant will engage in future
crimnal activity. 1d. at 165-66. The Court stated that “the
Constitution does not erect a per se barrier to the adm ssion of
evi dence concerning one’s beliefs and associ ations at sentenci ng
sinply because those beliefs and associ ations are protected by
the First Anendnent.” |d. at 165. Moreover, the Court expl ai ned
that “[i]n many cases, for exanple, associational evidence m ght
serve a legitimte purpose in show ng that a defendant represents
a future danger to society[;] [a] defendant’s nenbership in an
organi zation that endorses the killing of any identifiable group,
for exanple, mght be relevant to a jury’'s inquiry into whether
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the defendant will be dangerous in the future.” 1d. at 166.
Sinkanin’s beliefs and associ ations may be considered if
they were “sufficiently related to the issues at sentencing.”

Boyl e v. Johnson, 93 F.3d 180, 183-85 (5th GCr. 1996). Here,

Si nkanin’s sentence was not increased nerely because of his
abstract beliefs or associations. Rather, Sinkanin's specific
beliefs that the tax laws are invalid and do not require himto

w thhold taxes or file returns (and his association with an
organi zati on that endorses the view that free persons are not
required to pay incone taxes on their wages) are directly rel ated
to the crinmes in question and denonstrate a |ikelihood of
recidivism?2 Thus, the district court did not constitutionally
err in considering these factors. See id. at 183-85; see also

Fuller v. Johnson, 114 F.3d 491, 497-98 (5th Cr. 1997) (finding

that the defendant’s nenbership in a racist gang was properly
considered in sentencing because it went to future dangerousness

in light of the evidence showi ng the gang s vi ol ent

22 This court reached a simlar conclusion in an
unpubl i shed opinion, United States v. Tanpico, 297 F.3d 396 (5th
Cr. 2002) (per curiam (unpublished), a child pornography case
in which the court upheld an upward departure that was based in
part on the defendant’s nenbership in the North Anerican Man Boy
Love Associ ation, which advocates sexual relationships between
men and underage boys. The court concluded that the defendant’s
menbership in the organi zati on was rel evant to sentenci ng because
it may indicate the increased |ikelihood of recidivism Tanpico,
297 F.3d at 402-03. As Sinkanin correctly points out, Tanpico is
not binding precedent. Nonetheless, its reasoning i s persuasive
in light of Dawson and Boyl e.
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t endenci es) . 2

Sinkanin also briefly argues that the district court’s
finding that he held “contenpt and di srespect for the |law was
not a proper basis for upward departure. Relying solely on

United States v. Andrews, 390 F.3d 840, 847-48 (5th Cr. 2004),

he clains that the appropriate action for the district court to
take in response to such contenpt is the denial of a downward

adj ustnent for acceptance of responsibility. However, Andrews
invol ved a district court’s upward departure expressly based in
part on the defendant’s failure to take responsibility (i.e., his
| ack of paid restitution, attenpts to blanme others for his
behavior, and insincerity in his proffered words of renorse).

The district court in the present case did not base its upward
departure on the defendant’s | ack of acceptance of

responsibility, but rather on the |ikelihood that he would

23 The ot her Suprene Court cases cited by Sinkanin on the
constitutional question are inapposite. See Wsconsin v.
Mtchell, 508 U S. 476, 485 (1993) (upholding a statute that
i ncreases puni shnent for crines conmtted with a racially
nmotivated intent); MDonald v. Smth, 472 U S. 479 (1985)
(holding that the First Anmendnent right to petition is no shield
against liability for libel); Watts v. United States, 394 U. S. 705
(1969) (per curiam (holding that a statute prohibiting threats
agai nst the President did not constitutionally apply to
crimnalize the defendant’s conditional and hyperbolic political
coment); Noto v. United States, 367 U S. 290, 297-98, 299-300
(1961) (addressing a conviction under the nenbership clause of
the Smth Act and finding evidence insufficient to show a present
advocacy of overthrow); R A V. v. Mnnesota, 505 U S 377 (1992)
(hol di ng unconstitutional on First Amendnent grounds a | aw
crim nalizing conduct such as placing a burning cross or Nazi
swasti ka, which one knows to arouse anger, alarm or resentnent
on the basis of race, religion, etc.).
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recidivate. Andrews, therefore, is inapposite.?

At oral argunent, defense counsel contended that the
district court erred because it departed upwardly on the basis of
Sinkanin’s firmy held beliefs and that this reasoning
contradi cted the governnent’s position, and the jury’'s finding,
that Sinkanin did not hold good-faith belief that he was not
obligated to file incone returns or wthhold taxes fromthe
paychecks of Arrow s enpl oyees. However, as the governnent
correctly responded, the district court’s decision to depart
upwardly did not contradict the jury's finding that Sinkanin did
not have a valid good-faith defense under Cheek. As discussed
above, Sinkanin’'s avowed position was that he would not conply
wth the tax laws, and the reason for his position was that the
tax laws were both inapplicable to himand invalid for a nunber
of reasons beyond the boundaries of a legitimte good-faith
def ense under Cheek. At sentencing, Sinkanin nade clear to the
district court that he continued to hold these beliefs when he
stated that he still “firmy believed” that the Bible, the

Constitution, and the Decl aration of |Independence all agree that

24 Si nkanin al so chall enges the district court’s ability
to predict the likelihood of recidivism stating that even
trained scientists cannot accurately nmake such predictions. The
Gui del i nes, however, clearly permt a district court to depart
upwardly if it believes that reliable information suggests that
the defendant’s likelihood to recidivate is not adequately
represented by the range established. See U S S G
8§ 4A1.3(a)(1). Obviously, nothing in the Guidelines or our case
| aw suggests that the district court nust be able to predict
recidivismwith scientific certainty.
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“t he wages of a | aborer are withheld through fraud.” Thus, the
district court was convinced that Sinkanin's |ikelihood to
recidivate was not adequately reflected by the CGuidelines range,
and it did not abuse its discretion in upwardly departing from
t hat range.

Finally, Sinkanin contends that the extent of the upward
departure was unreasonable. The district court upwardly departed
froma range of forty-one to fifty-one nonths inprisonnment to
i npose a sentence of eighty-four nonths. Sinkanin argues that
the district court failed to articulate the reasons “why a
sentence commensurate with a bypassed crimnal history category

was not selected.” United States v. Lanbert, 984 F.2d 658, 663

(5th Gr. 1993) (en banc). Sinkanin is correct that the district
court did not specifically state why it rejected each of the
preceding crimnal history categories. However, as the
governnment correctly notes, this court does “not require the
district court to go through a ‘ritualistic exercise where .

it is evident fromthe stated grounds for departure why the
bypassed crimnal history categories were inadequate.” United

States v. Ashburn, 38 F.3d 803, 809 (5th Gr. 1994) (en banc)

(quoting Lanbert, 984 F.2d at 663). Sinkanin correctly notes
that it was clearer in Ashburn why the district court had deci ded
that defendant’s crimnal history category did not adequately
reflect his prior history--the district court in Ashburn noted

t hat the defendant had commtted a series of robberies for which
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he was never convicted. 1d. However, the district court in the
present case explained that it was convinced that Sinkanin’s
menbership in a group with radical views rejecting the | aws of
the United States and his professed beliefs that he is not
required to abide by the tax laws would |l ead himto commt other
tax-related crinmes. Mreover, the nere fact that the upward
departure nearly doubl ed the Cuidelines range does not render it

unr easonabl e. See United States v. Daughenbaugh, 49 F.3d 171

174-75 (5th Cr. 1995) (uphol ding departure from Cui delines range
of fifty-seven to seventy-one nonths to a sentence of 240
mont hs); Ashburn, 38 F.3d at 809 (uphol ding departure from range
of sixty-three to seventy-eight nonths to sentence of 180
mont hs). Therefore, we are persuaded, guided by the factors in
8§ 3553(a), that the sentence inposed was reasonable for the
reasons given by the district court.
E. Booker Error

Sinkanin argues that he is entitled to resentenci ng under
Booker. He concedes that he did not object on relevant grounds
inthe district court and that our reviewis therefore for plain

error. See United States v. Mares, 402 F.3d 511, 520 (5th Gr.

2005). The basis of Sinkanin s Booker argunent is that the

district court erred by enhancing his sentence based on facts not
admtted by the defendant nor found by the jury. He clains that
this court should focus solely on this all eged enhancenent error

W t hout considering the effect of the QGuidelines’ mandatory
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nature at the tine that he was sentenced. This argunent fails
under Mares because the proper inquiry for Booker error under the
plain-error test is whether “the result would have |ikely been
different had the judge been sentenci ng under the Booker advisory
regi me rather than the pre-Booker mandatory reginme.”? Mares,

402 F.3d at 522. Sinkanin clearly has not nmet his burden because
he has pointed to nothing in the record suggesting that he would
have received a | ower sentence had he been sentenced under the
post - Booker advisory Quidelines. His assertion that other
defendants wth simlar records who have conmtted simlar

of fenses have received shorter sentences does nothing to show
that he was prejudiced by the district court’s assunption that
the Quidelines were nmandatory. Furthernore, Sinkanin’s
suggestion that we should sinply disregard the Suprene Court’s
remedial majority in Booker, including its explicit instruction
to apply its renedial interpretation of the Guidelines to al
cases pending on direct appeal, is obviously unconvincing. See,

e.qg., Booker, 125 S. C. at 769; cf. United States v. Scroqgins,

411 F. 3d 572, 576-77 (5th Cr. 2005). Finally, because we
conclude that Sinkanin is not entitled to resentencing, we need

not address his argunent that the district court’s sentencing

25 | ndeed, Sinkanin explicitly recognizes that his
position is foreclosed by Mares, and it is therefore unavailing.
See Hogue v. Johnson, 131 F.3d 466, 491 (5th Gr. 1997) (noting
that one panel of this circuit may not overturn another panel
absent an intervening decision to the contrary by the Suprene
Court or this court en banc).

-48-



options would be limted on renmand.
I11. CONCLUSI ON

For the foregoing reasons, we AFFIRM Sinkanin’s conviction

and sent ence.
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